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KISA OZET

TURK CEZA KANUNUNDA HAKSIZ TAHRIK
YILMAZ, Burak Kagan

Haksiz tahrik, 5237 sayili Turk Ceza Kanunu’nun (TCK’nin) “Genel Hukumler”
baslikli 1. Kitap, “Ceza Sorumlulugunun Esaslar” bashkh 2. Kisim, “Ceza
Sorumlulugunu Kaldiran veya Azaltan Nedenler” baglikli 2. BoliumU’nde 29. maddede
genel hukimler arasinda duzenlenmistir.

Haksiz tahrik kurumu, kusurlulugun azalmasina yonelik olarak suca etki eden
kisisel, subjektif ve kanuni bir indirim nedenidir. Subjektif olmasi, sugun manevi
unsuruna (kusurluluga) etki etmesini; genel olmasi kosullari gerceklestigi takdirde
niteligi itibariyle elverisli butin sucglarda ve her fail hakkinda uygulanmasini; kanuni
olmasi ise olayda varliginin hakim tarafindan kendiliginden arastiriimasini ifade
etmektedir.

Failin tahrik edici haksiz bir eylemin ortaya ¢ikardidi hiddet veya siddetli elemin
etkisi altinda hareket ederek tepki sugu islemesi olarak tanimlanabilen haksiz tahrik,
kusur yetenegini azaltan ve kusurun azalmasina bagli olarak cezanin indirilmesini
gerektiren Kisisel bir nedendir. Haksiz tahrikin etkisi ile islenen sugun haksizlik
iceriginde yani hukuka aykiriliginda herhangi bir azalma s6z konusu dedgildir. Haksiz
tahrik, kusurun irade unsuru Uzerinde etkili bir neden oldugu igin failin cezasindan
indirime  gidilmektedir. Ancak kusuru tamamen ortadan kaldirmayip sadece
azaltmaktadir.

5237 sayili Turk Ceza Kanunu’'nda 765 sayill Turk Ceza Kanunu’na gore indirim
oraninin artmasi ve adi- agdir tahrik ayirirminin kalkmasi ile haksiz tahrik kurumu faile
verilecek cezanin belirlenmesinde daha blyuk onem kazanmistir. Niteligi geregi
uygulanma olanagi bulunan tum suglar i¢in gegerli genel indirim nedeni olarak “haksiz
tahrik” kurumu tez galismamizda 5 bolum olarak ele alinmistir.

Calismada izlenen ydontem bakimindan, haksiz tahrik kurumu, tartismasiz kabul
edilen konularin yani sira tartismali konulara da yer verilerek Turk Ceza Hukuku
Ogretisi'nde savunulan gorusler, Yargitay uygulamalari ve kisisel degerlendirmeler
agisindan incelenmistir.

Bu galismamizin amaci, ceza davalarinda yogun ve yaygin uygulama alani bulunan
haksiz tahrik kurumunu Yargitay kararlari ile yayinlanmis eserlerdeki dogrudan veya
dolayh bilgi ve goruslerden yararlanarak agiklamak sureti ile konuya hukuki katki
saglayabilmektir.

Anahtar Sozciikler : Haksiz Tahrik, Tahrik Edici Eylem,
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ABSTRACT

UNJUST PROVOCATION UNDER TURKISH CRIMINAL CODE
YILMAZ, Burak Kagan

“Unjust Provocation” is prescribed in under Article 29 which is provided in the First
Volume “General Provisions”, Second Chapter “Basis of Criminal Responsibility”,
Second Section “Grounds Removing or Diminishing Criminal Responsibility” of the
Turkish Criminal Code No. 5237.

Unjust provocation, which can be defined as committing a reaction crime while
acting under anger or severe distress arising from the unjust act, is a personal ground
diminishing criminal capacity and culpability therefore mitigating penalty. The
wrongfulness, i.e. the unlawfulness, of the crime is not diminished when it is committed
under unjust provocation. As the unjust provocation is a ground affecting
the mental element of culpability, penalty of the offender is mitigated. However, it
does not remove culpability completely but diminishes it.

Along with the increase of diminution rate and repeal of distinction between
severe-minor provocation under Turkish Criminal Code No. 5237 comparing to
Turkish Criminal Code No. 765, unjust provocation became very significant
determining the penalty given to the offender.

“Unjust provocation” as a general diminishing ground applied to all relevant
crimes, is discussed in our dissertation under 5 chapters.

In terms of methodology, unjust provocation is examined at the angle of the
Turkish Criminal Law doctrine, jurisprudence of the Court of Cassation and personal
assessments, while giving place to indisputably acknowledged issues and
controversial matters.

Our aim with this dissertation is a mere contribution by means of explaining
unjust provocation, which has an intense and widespread application, drawing upon
the jurisprudence of the Court of Cassation and direct and indirect opinions of
published literature.
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