OZET

KOLLUGUN ZOR VE SIiLAH KULLANMASI

Devlet; toplumda asayisi saglama, her yonii ile huzur ve giiven ortaminm
yaratma ve koruma, suglari onleme gorevini kolluk aracilifiyla yerine getirir.
Kollugun bu goérevinin kaynag ise yasalardan aldig: yetkidir. Kolluk; genel anlamda
polis ve jandarmadan olugmaktadir, ancak gorev alan1 daha dar olan 6zel kolluk

tiirleri de bulunmaktadir.

Kamu diizeninin isler halde tutulmasi i¢in, hukukun zorla uygulanmasi
devlet kurumlarinda bazi kisilere verilmistir. Kolluk, devletin icra ve inzibat giicii
oldugundan diger kamu gorevlilerinden farkli olarak zor kullanma yetkisi ile
donatilmigtir. Kolluk gorevlileri, adli ve idari faaliyetlerini yerine getirirken bir
direnigle karsilasabilirler. Zor kullanma; direnme ve saldir1 karsisinda, bu fiilleri
etkisiz hale getirecek derecede, direnisin niteligine gore, kademeli sekilde artan
olgiide, bedeni kuvvet, maddi giic ve kanuni sartlar1 olustugunda silah kullanma
yetkisidir. Demokratik, insan haklarina saygili bir hukuk devletinde, kollugun zor
kullanma yetkisinin, kosullar ile birlikte hukuk tarafindan diizenlenmesi gerekir. Bu
sinirlar ulusal ve uluslararasi mevzuatta ve cesitli ictihatlarda belirtilmis olup;
karsilastirmali hukukta her somut olayr iceren acik bir diizenleme yerine, somut
olaylara uygulanabilecek genel ilkeler belirtilmistir. Zor kullanma yetkisine birtakim
simirlamalar  getirilmesi, bu yetkinin suiistimal edilmemesi ve keyfi olarak

kullanilmasinin 6nlenmesi i¢indir.

Ulusal ve uluslararas1 mevzuata gore; kendilerine direnis gosteren kisilere
kars1 zor ve silah kullanan kolluk gorevlilerinin bu yetkisi kanundan
kaynaklanmalidir, zor kullanmaktan baska ¢aresi kalmamis olmalidir, zor kullanirken
olciiliiliik ve kademelilik sartin1 yerine getirmelidir. En son agsama olan 6ldiiriicii atig

ise, ancak kollugun kendisi veya baskasinin yasami tehlikede iken miimkiin olabilir.
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Oliime sebebiyet verecek derecede giic kullamlma ihtimali olan giivenlik

operasyonlar1 da ¢ok iyi planlanmis olmalidir.

Zor kullanma; temel hak ve hiirriyetlere, insan onuruna, beden biitiinliigiine,
yasama hakkina ve ozgiirliiklere fiili bir miidahaledir. Bu nedenle kollugun zor ve
silah kullanmasi, Avrupa Insan Haklari Sézlesmesinin 2. maddesinde yer alan
yasama hakki ve 3. maddesinde yer alan kotii muamele gérmeme hakki ile dogrudan
baglantilidir. S6z konusu haklar Anayasamizin 17. maddesi ile birlikte
mevzuatimizin ¢esitli hiitkiimlerine de yansimigtir. Bir hukuka uygunluk nedeni
olarak zor ve silah kullanma; yerine gore kanun emrinin yerine getirilmesi, yasal

savunma veya zaruret durumlarinda s6z konusu olabilir.

Kolluk, kaynagini yasalardan aldig: yetkilerini kullanmak suretiyle gdrevini
yerine getirirken; hem kendini korumak hem de toplumdaki fertlerin temel hak ve
ozgiirliklerine zarar gelmesini onlemek igin, ulusal ve uluslararast mevzuati iyi
bilmeli, demokratik toplum olabilme bilinci ile hareket edebilmeli, keyfi
davranmamalidir. Kolluk gorevlileri bu sartlar cercevesinde soz konusu yetkiyi
kullanmazlarsa, “kanunun ve zaruretin tayin ettigi simni” asarlarsa, sug islemis
olurlar, haklarinda adli ve idari sorugturma yapilir. Bu durumda, islenen fiilin vasfina
gore, kolluk gorevlilerinin ceza kanununda diizenlenmis bulunan iskence ve zor
kullanmada sinirin asilmasi suglarindan birisi ile yargilanmasi ve cezalandirilmasi

yoluna gidilecektir.
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ABSTRACT

THE USE OF FORCE AND WEAPON BY LAW ENFORCEMENT
OFFICERS

The state is obliged to provide public order and public peace as well as to
prevent crimes in order to maintain security. The state performs such missions
through law enforcement authorized by law. In general sense, the law enforcement
system in Turkey is composed of police and gendarmerie. However there are special
law enforcement agencies acting on limited and specific spheres. . . The maintenance
of public order requires law enforcement. As a matter of fact, law enforcement
officers might have been met with resistance during exercising their judicial and
administrative duties. Because of this, as executive and discipline power of state, law
enforcement officers are equipped with the authority to use force where the other

public servants are not.

Use of force is the authority that allows law enforcement officers to use body
force, physical force or weapon under certain legal conditions, in gradually
increasing levels according to the characteristics of the action, in order to get rid of

resistance or attack.

In a constitutional state which is democratic and respectful to human rights,
the authority of law enforcement of the arm floats should be issued by law with its
conditions. These limits are determined by the variety of national and international
legislation and case law. Comparative law contains no explicit provision on each
specific event, instead general principles are set to concrete events. Restrictions on
the authority of enforcement are to prevent the misuse and arbitrary abuse of

authority.

According to national and international legislation, use of force and use of

weaponry by enforcement officers against the rebels should be based on law, the
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officers must be desperate, in other words there should not be any other alternatives
but use of force; finally, the principles regarding proportionality and graduality

should be followed.

The latest phase, fatal shooting is acceptable if only life of the arm float
himself or that of someone else's in danger. Also the security operations which may

cause death must be planned very well.

Use of force is an actual intervention to fundamental rights and freedoms,
human dignity, physical integrity, the right to life and freedoms. Therefore, use of
force and weaponry by the law enforcement is linked to Art. 2 and 3 of European
Convention on Human Rights protecting right of life and prohibiting torture. These
rights are reflected in Art. 17of 1982 Constitution and within various provisions of
legislation, as well. Only fulfillment of law order, legitimatedefense andunavoidable
situations can justify use of force. Using their legal authority, in order to save
themselves and to prevent damage to fundamental rights and freedoms, the law
enforcement officers should know national and international legislation well, act non

arbitrary, and behave in accordance with the conscious of democratic society.

If law enforcement officers do not use the authority under these
circumstances, and exceed "the determined limit of law and unavoidability", it is
considered a crime that needs judicial and administrative investigation. In this case,
according to characteristic of committed action, they are tried for torture or

exceeding the limits of use of force which are set in criminal code.



