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OZET

ANAYASAYA UYGUNLUK BAKIMINDAN ONLEYICIi DENETIM

Ceren YILDIZ

Devletin temel niteliklerinden olan hukuk devleti ilkesinin unsurlari arasinda bulunan
anayasasinin ustiinligii ilkesini uygulamaya gegirmenin ve korumanin en etkin yolu anayasaya
uygunluk denetimidir. Anayasaya uygunluk denetimi, iktidarin stnirlandirilmasinin bir araci
olmasinin yani sira hukuk giivenliginin ve bireylerin temel hak ve 6zgiirliiklerinin de teminatidir.
Anayasaya uygunluk denetimi, benimsendigi tilkeler ve uygulama sekilleri bakimindan farkliliklar
gostermektedir. Calismamiza konu olan anayasaya uygunluk bakimindan énleyici denetim
modeline, denetime konu olan hukuki islemlerin yirirlige girmesinden onceki safhada
basgvurulur. Bu nedenle 6nleyici denetimin, “siyasi” bir denetim oldugu ve yarginin yasamaya
miidahalesi nedeniyle kuvvetler ayriligi ilkesinin ihlali anlamina geldigi seklinde elestirilerde
bulunulsa da, Kita Avrupasi anayasa yargisi sisteminde farkli hukuki islemler bakimindan
uygulandig: goriillmektedir.

Tiirkiye agisindan bakildiginda, giderici denetim modelinin benimsendigi fakat bir¢ok kez
onleyici denetimin uygulanabilirliginin de tartisildigi goriilmektedir. Anayasaya uygunluk
denetiminin islevselligini saglamaya yonelik olarak olusturulan kazanilmis hak olgusu, yokluk
karar1 ve ictihat ile olusturulan yirirligin durdurulmas: kurumu, Anayasa Mahkemesinin
mesruiyetini tartismali hale getirmistir. Bu nedenle yarg: denetiminin pozitif diizenlemeler
cercevesinde yapilmas: gerekliligi, onleyici denetim ihtiyacini ortaya koymustur. Hukuk devleti
ve hukuk giivenliginin korunmasi ve siirekliliginin saglanmasi amaciyla ¢alismamiza konu olan
onleyici denetim modeli, karsilastirmali hukuktaki 6rnekleriyle birlikte incelenecek ve bir model
onerisinde bulunulacaktir.
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ABSTRACT

PREVENTIVE REVIEW IN TERMS OF CONSTITUTIONALITY

Ceren YILDIZ

The most effective way to execute and protect the principle of superiority of the Constitution
which is the elements of the rule of law principle and one of the basic qualities of the State is the
constitutional review. The constitutional review is not only a way to limit the power, but also an
assurance of legal security and fundamental rights and freedoms.

The constitutional review show differences in terms of the countries and application. A preventive
review from constitutional review point of view is applied before legal transactions that are
charged with governance come into force. Therefore, a preventive review is criticized for being a
“political review” and causing violation of the separation of powers principle through the
intervention of the judiciary to the legislature. Nevertheless a preventive review is applied in the
Continental European constitutional jurisdiction for different legal procedures.

In Turkey, it seems that the posteriori model of constitutional review has frequently been adopted
but applicability of the a priori review has also been discussed. Concepts of acquired right,
adjudication of disappearance and stay of execution by jurisprudence which are constituted in
order to ensure the functioning of the constitutionality review has also made the legitimacy of the
Constitutional Court controversial. Therefore, the necessity of judicial review within the
framework of positive regulations revealed the need of a preventive constitutional review. In this
study, preventive constitutional review will be explained with examples in comparative law and a
model will be proposed to ensure the protection and continuity of the rule of law and legal
security.
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