OZET

Temel hak ve 6zgiirliiklerin korunmasi ve kullanilmasinin éniindeki engellerin kaldiriimasi
icin kurulan giivence mekanizmalari, bolgeden bolgeye degiskenlik gostermekle birlikte
ginimiizde temel haklar artik evrensel bir degerler biitiini olarak kabul edilmektedir.

Tarihsel siireg iginde, temel hak ve 6zgiirliikler kavramsal ve pratik diizlemlerde siirekli bir
gelisim izlemektedir. Bu baglamda, bireylere taninan haklarin igeriginden daha ¢ok bunlarin
hangi yontem ve mekanizmalar ile korunabilecegi konusu 6n plana ¢ikmistir.

Dolayisiyla insan haklarinin muhtemel tehlikelere karsi nasil korunabilecegi konusunda yeni
mekanizmalar kurmaya veya mevcutlar: giiglendirmeye doniik arayislar 6zellikle ikinci Diinya
Savasi sonrasinda yogunlasmis ve akademik ¢alismalarin yaninda uygulamaya yonelik adimlar
da atilmaya baglanmustir.

Bu anlayisin sonucu olarak 1948 yilinda Insan Haklari Evrensel Bildirisi ilan edilmistir.
Boylece, tarihte ilk defa “insan haklarr” evrensel bir kimlik kazanmis ve gegerliligi konusunda
genel uzlagma saglanmastir.

Tirkiye, insan haklart konusundaki bu duyarliliginin bir yansimas: olarak gerek BM
Teskilat: gerekse daha sonra Avrupa diizeyinde ortaya ¢ikan insan haklari ve demokrasi odakl
olusumlarin icinde olmustur. Bu baglamda Tirkiye, 1949 yilinda Avrupa Konseyi’nin
kuruculart arasinda yer almis ve Avrupa Insan Haklari Sézlesmesi’ni de kabul edip
onaylamistir. Tiirkiye hem AIHS hem de BM ve Avrupa Giivenlik ve isbirligi Teskilati
cercevesinde taraf oldugu diger sozlesmeler dolayisiyla insan haklari konusunda birgok
yiikiimlilik altina girmistir. Bunlarin en 6nemlileri arasinda Avrupa insan haklar1 koruma
sisteminin bir parcas: olan Avrupa insan Haklari Mahkemesi’nin yarg: yetkisini tanima,
vatandaslarina bireysel basvuru imkan: verme, basvuru sonucunda verilecek ihlal kararlarinin
geregini yapma ve insan haklari konusunda ortaya konan genel igtihat ve uygulamalara uyma
yikimliligina sayabiliriz.

Ulkemizde insan haklarini koruma ve gelistirme konusu ciddiye alinmis ve bunun bir
yansimasi olarak yeni kurumsal yapilar olusturulmustur. Bu amagla Kamu Denetgiligi Kurumu
ve Insan Haklari Kurumu gibi teskilatlar kurulmustur. Getirilen bu mekanizmalar ve
olusturulan yeni birimlerle insan haklar: ihlallerinin siiratle tespiti ve giderilmesi konusunda
onemli mesafeler alinmas: amaglanmistir.

Insan haklar: alaninda gerceklestirilen en son anayasa degisikligiyle, mevcut hak arama
yollarina ek olarak 7.5.2010 giin ve 5982 sayili Anayasanin Bazi Maddelerinde Degisiklik
Yapilmas1 Hakkinda Kanunun 12.9.2010 tarihli referandumun kabuliiyle gelen bireysel bagvuru
hakki, yeni bir temel hak ve ozgiirliikleri koruma mekanizmas: olarak hukuk hayatimiza
kazandirilmistir.

S6z konusu anayasa degisikligi ile anayasada giivence altina alinmis temel hak ve
ozgiirliiklerden AIHS kapsaminda olan herhangi birinin ihlal edilmesi durumunda, Anayasa
Mahkemesine bireysel basvuru yapilmasi olanakl: hale gelmistir.

Hukuk devletinde hak ve ozgiirliiklerin anayasal ve yasal diizeyde giivence altina
alinmasinin, hatta igerik bakimindan ¢ok yiiksek evrensel standartlara sahip metinler olmasinin
bir anlam ifade edebilmesi i¢in 6ncelikli olarak yasalar uygulanabilir nitelikte olmali, devletin
biitiin organlari hukuka bagl kalmali ve tiim faaliyetleri denetime tabii olmalidir. Bu denetimi
en etkin sekilde saglayacak olan merciin ad: yargidir.

Bireysel basvuru mekanizmas: ile temel hak ihlallerinin i¢ hukukta ortadan kaldirilmas: ve
buna bagl olarak AIHM’de Tiirkiye aleyhine yapilan basvurularin sayisinin azaltilmas: ve
boylelikle, pek cok uyusmazligin AIHM gitmeden mahallinde ¢oziime kavusturularak iilkemiz
insaninin, insan haklar standardinin yiikseltmesi ve sahip oldugu temel hak ve 6zgiirliiklerin
daha etkin korunmasi saglanacaktir.



ABSTRACT

Whereas assurance mechanisms established in order to eliminate obstacles before
safeguarding and exercising fundamental rights and freedoms may vary from one region to
another, nowadays fundamental rights are regarded as a universal set of values.

The notion of human rights has always been in continuous progress in conceptual and
practical terms throughout history. In this context, the question of which methods and
mechanisms can be used to protect these human rights has come to the fore, rather than their
content.

Therefore, pursuits to establish new mechanisms in terms of safeguarding them against
possible dangers or strengthening the current mechanisms have especially intensified after the
Second World War and certain steps aimed at practice, as well as academic studies have started
to be taken.

As a result of this understanding, the Universal Declaration of Human Rights was declared
in 1948. Thus, ‘human rights” gained a universal identity for the first time and a general
consensus was reached in terms of their validity.

As a reflection of her sensitivity in terms of human rights, Turkey has been involved in both
the United Nations and in a large number of organizations that emerged later at the European
level with a focus on human rights and democracy. Within this context, Turkey became one of
the founding members of the European Council in 1949 and approved and ratified the European
Convention on Human Rights. Turkey has undertaken numerous obligations on human rights
both pursuant to the European

Convention on Human Rights and under other agreements to which she has been a party
within the framework of United Nations and Organisation for Cooperation and Security in
Europe. Most important ones among these obligations include recognizing the judicial power
of the European Court of Human Rights which is a part of the system for safeguarding human
rights, offering the opportunity to lodge individual applications to her citizens, fulfilling the
requirements brought by the violation decisions as a result of these applications and undertaking
the obligation to obey the general case-law and practices established with relation to human
rights.

Turkey has taken the issue of safeguarding and improving human rights seriously and
therefore, established new institutional structures. For this purpose, organizations such as
Ombudsman Institution and Human Rights Institution have been established.

With these new mechanisms and newly established units, it is targeted to ensure considerable
progress in terms of the prompt identification and elimination of human rights violations.

The right of individual application enacted with the adoption of the Law No. 5982 dated
7/5/2010 amending Certain Provisions of the Constitution via the referendum dated 12/9/2010
was brought to our legal system as a new mechanism to safeguard fundamental rights and
freedoms in addition to the currently available legal remedies.

In the event that one of the fundamental rights and freedoms which are within the scope of the
European Convention on Human Rights and guaranteed in the Constitution pursuant to the
aforesaid amendment is violated, it has been made possible to lodge an individual application
before the Constitutional Court.

In a state of law, in order to ensure that rights and freedoms are guaranteed at constitutional
and judicial levels, that legal texts are of very high universal standards in terms of their content
and that they are meaningful, firstly, the laws should be applicable, all of the state organs should
abide by the law and all of their actions should be under supervision. And the authority to carry
out this supervision in the most efficient way is jurisdiction.

Violations of fundamental rights shall be eliminated with the help of individual application
mechanism; consequently the number of applications to ECHR against Turkey shall be
decreased, therefore human rights standard of our people will be increased and their



fundamental rights and freedoms will be protected in a more efficient way by solving lots of
conflicts internally, without needing to take them to ECHR.



