TURKCE OZET

Ceza vyargilamasinda gerce§e ulasmayir ve yargilama sonunda verilecek kararlarin

uygulanmasim saglamak amaciyla, kural olarak ceza hakimi tarafindan, gecikmesinde sakinca
bulunan hallerde ise kanunla yetkili kilinan mercilerce gegici olarak basvurulan; heniiz hiikiim
vermeden once kisinin temel hak ve hiirriyetlerine miidahaleyi gerektiren yasal ¢arelere koruma
tedbirleri denir.
Koruma tedbirlerinin yasal diizenlemeyle belirlenmis olmasi, temel hak ve 6zgiirliikleri hiikiimden
once sinirlamasi, gegici olmasi, belli bir amaci saglamaya doniik bir ara¢ olmasi, uygulanmamasi
halinde o amacin gergeklesmesinin tehlikeye girme olasiliginin bulunmasi, amag ile uygulanan
tedbir arasinda oOlgiiliiliik olmasi gerekmektedir.

Koruma tedbirlerinin, amaglarina gore, yoneldikleri kisilere gore, karar vermeye ve uygulamaya

yetkili mercilere gore ve yoneldikleri degerlere gore ¢esitli ayrimlart bulunmaktadir.
Koruma tedbirlerinin uygulanmasi sirasinda hukuka aykiri davranilmasinin ceza hukuku, ceza
yargilamas1 hukuku ve tazminat hukuku agisindan bazi sonuglar1 bulunmaktadir. Koruma tedbirleri
nedeniyle tazminat ceza hukuku i¢inde, haksiz fiile ve kusursuz sorumluluga benzeyen yanlar da
bulunan ve kamusal yan1 olan kendine 6zgii bir tazminat tiiriidiir.

Koruma tedbirleri nedeniyle tazminatin kaynaklari, Avrupa Insan Haklar1 Sézlesmesi’nin 5/5
maddesi ile, 5271 sayil1 Ceza Muhakemesi Kanunu’nun 141, 142, 143 ve 144’lincli maddeleridir.
Buna gore; bir kisinin, kanunlarda belirtilen kosullar disinda yakalanmasi, tutuklanmasi, veya
tutuklulugunun devamina karar verilmesi; kanuni gozalt1 siiresinde hakim oniine ¢ikarilmamas;
kanuni haklarinin hatirlatilmamasi veya hatirlatilan haklarindan yararlanma isteginin yerine
getirilmemesi; kanuna uygun olarak tutuklandigi halde makul siirede yargilama mercii huzuruna
cikarilmamasi1 veya bu siire igerisinde hakkinda hiikiim verilmemesi; kanuna uygun olarak
yakalandiktan veya tutuklandiktan sonra hakkinda kovusturmaya yer olmadig1 veya beraat karari
verilmesi; mahkum olup da goézalt1 veya tutuklulukta gecirdigi siirenin hiikiimliiliik siiresinden fazla
olmasi veya isledigi su¢ icin kanunda 6ngoriilen cezanin sadece para cezasi olmasi nedeniyle bu
cezayla cezalandirilmasi; yakalama veya tutuklama nedenleri ve hakkindaki suglamalar kendisine,
yaziyla veya bunun hemen olanakli olmamasi halinde sozle agiklanmamasi; yakalanma veya
tutuklanmasinin yakinlarina bildirilmemesi; hakkindaki arama kararmin oOlgiisiiz bir sekilde
gerceklestirilmesi; esyasi veya diger malvarligi degerlerine kosullari olusmadigi halde el konulmasi
veya korunmasi igin gerekli tedbirlerin alinmamasi ya da esyasi veya diger malvarligi degerlerinin
amag dis1 kullanilmas1 veya zamaninda geri verilmemesi, tazminat sebebi olarak sayilmaistir.

Tazminat hakkina sahip olanlara beraat veya kovusturmaya yer olmadigi karar1 verilmesi halinde
tazminat haklarinin bulundugunun hatirlatilmasi gerekmektedir.

Kisiler, uygulanan koruma tedbiri nedeniyle ugradiklari, her tiirlii maddi ve manevi zararlarim
avukatlik ticretleri ve faiziyle birlikte isteyebilmektedirler.

Tazminat davalar1 agir ceza mahkemelerinde agilir. Mahkemece yapilacak ilk incelemede
dilekcedeki bilgi ve belgelerin eksikligi tespit edilirse eksikligin bir ay i¢inde tamamlanmasi, aksi
halde istemin reddedilecegi ilgiliye bildirilir. Dilek¢e ve belgeler yeterli ise bir 6rnegi Devlet
Hazinesinin temsilciligine teblig edilerek onbes giin icerisinde itirazlarii yazili olarak bildirmesi
istenir. Istem ve ispat belgelerinin degerlendirilmesinde veya tazminat miktarinin saptanmasinda
mahkeme baskani her tiirlii arastirmay1 yapmaya veya hakimlerden birine yaptirmaya yetkilidir.
Mahkeme kararini durusmali olarak verir. Karara karsi, istemde bulunan, Cumhuriyet savcisi veya
Hazine temsilcisi istinaf yoluna bagvurabilir. Tazminat ve miktarinin hesaplanmasi tazminat
hukukunun genel prensiplerine gore yapilir.

Hakkindaki kovusturmaya yer olmadigna iliskin karar kaldirlarak yargilanip mahkum
olanlarla, yargilamanin aleyhte yenilenmesiyle yeniden yargilanip beraat karar1 kaldirilarak
mahkum olanlara 6denen tazminat Cumhuriyet savcisinin yazili istemi ile ayn1 mahkemeden
alinacak kararlar geri alinir. Geri almada kamu alacaklarinin tahsiline iliskin usul uygulanir. Bu
karar itiraza tabidir.



Devlet, 6dedigi tazminat nedeniyle, koruma tedbirine ilisen gorev gereklerine aykir1 davranarak
gorevini kotliye kullanan kamu gorevlisine riicu eder. iftira konusu su¢ veya yalan taniklik
nedeniyle gozaltina alinma ve tutuklanma halinde Devlet, iftira eden veya yalan taniklikta bulunan
kisiye de riicu eder.

Gozalt1 veya tutukluluk siireleri mapsup edilenler, sonradan yiiriirliige giren lehte hiikiimler
geregi durumlar1 tazminat istemeye uygun hale gelenler, af, sikayetten vaz ge¢me, uzlagsma gibi
nedenlerle hakkinda kovusturmaya yer olmadigina veya davanin diismesine karar verilen veya
kamu davasi gecici olarak durdurulan veya kamu davasi ertelenen veya diisiiriilenler, kusur
yeteneginin bulunmamasi nedeniyle hakkinda ceza verilmesine yer olmadigina karar verilenler, adli
makamlar huzurunda gergek disi beyanla sug isledigini veya suga katildigini bildirerek gozaltina
alimmasina veya tutuklanmasina neden olanlar, tazminat isteyemezler.

Yasada iki tiir yasa yolundan s6z edilmektedir. Birincisi 6n inceleme sonucu verilen kararlara
kars1 yasa yolu olan itiraz, ikincisi ise yapilan asil yargilama sonucu verilen kararlara kars1 yasa
yolu olan istinaf yasa yoludur.



ABSTRACT
Subject Of The Thesis: A Compensation Due To Protection Measures In Criminal Justice

Legal Devices that providing to reach a truth in criminal justice; on purpose to provide
application the judgements that is rendered at the conclusion of the hearing, by a judge of criminal
justice as a rule, where a non-delayable cases, temporary applied by a competent authorities; are
required to interfere person’s fundamental rights and liberty yet before given verdict, are called
protection measures.

It is required that the protection measures shall be established by legal arrangement, in order to
apply shall be a doubt in certain intensity, be restrained the fundamental rights and liberties before
the verdict, be a device toward to provide certain purpose, has probability to endanger
accomplishing the goal in case not applying it, has proportionality between the purpose and applied
measure and shall be based on the decision of competent by law authority.

Security measures have variety of differences according to purposes of it, persons of approaching,
authorities competent to apply and values of approaching.

Illegal act during applying the security measures has some consequences in terms of penal law,
criminal procedure law and compensation law. A compensation based on security measures is
specifical type compensation inside the penal law, has touch a public. As well as it touches a public,
it is an establishment that has similar sides with tort and absolute liability and has regard to equality
principle.

Sources of a compensation due to security measures are articles 141, 142, 143 and 144th articles
of Criminal Procedure Code together with 5/5th article of Europe Human Rights Convention.

Hereunder ; Individuals; who were captured, imprisoned or were decided in favor of extension
of the imprisonment by means other that those described in laws, who were not brought before the
judge within time limits set by laws, who were imprisoned without his/her legal rights being read
or his/her right to benefit from those rights were not fulfilled, who, although were imprisoned in
accordance with the laws, were not brought before a jurisdiction authority within reasonable time
and no decree was set in regard, who were deemed free of prosecution or innocent after they were
captured or imprisoned in accordance with laws, who were prisoners and the time they spent in
custody or under imprisonments is more than their sentence or who were sentenced to pay a fine as
the penalty declared in laws for the crime they committed was only penalized so, who were not
given the reasons regarding their capture or imprisonment by written notice or orally, when the
former means is not available, whose relatives were not informed of their capture or imprisonment,
whose search warrant was carried out carelessly, whose goods or other material assets were seized
without necessary conditions fulfilled or precautions were not taken to protect those, or were used
off purpose or were not returned on time, during the investigation and prosecution, can demand
both material and moral compensation from the State are considered as reason of compensation.
Where decree of non-prosecution or acquittance is rendered against individuals who have
compensation right, it is required to remind that they have compensation right.

Individuals can request every kind of material and moral damages of them; they suffered due to
security measures, together with attorney fee and its interest.

Suit for damages is settled in the high criminal court. In case the information and documents
provided with the petition are deemed inadequate, the court announces to relevant bodies that the
request will be denied unless they are completed in a month. A petition not completed before the
deadline is rejected by the court. The court, if petition and documents are adequate, by one sample
of them conveying to representative of the State Treasurer, requests declarations and objections in
written form in fifteen day period. The court is authorized to carry out, or have one of its judges,
any investigation it deems necessary for the assessment of the request and proof documents and for
the determination of the compensation to be paid. The court reaches a verdict on trials. The
individual making the request, the Republic Prosecutor or the representative of treasury may appeal
against the verdict. Determination of the compensation and amount of it is carried out according to
the general principles of compensation law.



The compensation paid to those trailed by revoking decree of non-prosecution against them,
were sentenced to imprisonment, paid to those who were imprisoned due to renewal of the trial in
disfavor, can be revoked by the judicial ruling at the same court invoked by written notice from the
Public Prosecutor. Procedures on collection of public receivables apply in revoking. This decision
can be appealed against.

The state, due to compensation paid, revokes public officials who were deemed to have

committed an act of misconduct by violating requirements of his/her duty related to security
measures. In case of probation or imprisonment due to the crime or false witnessing forming the
false accusation; the State revokes individuals that have declared false accusations or were false
witnesses.
Individuals, those whose period of probation and imprisonment was reduced due to another
conviction, those who were not granted compensation but became eligible due to laws that later
came into effect and brought new arrangements in favor, those deemed inconvenient for prosecution
due to reasons such as: general or private pardon, renouncement of complaint, reconciliation, or
abatement or temporary halt of the public prosecution or public prosecution postponed or
abatement, those decided to be inappropriate due to being illegible to commit misdemeanor, those
who were probated or imprisoned due to factitious judicious declaration on committing or
participating in crime may not request compensation.

Two type of legislation ways are mentioned in the law. First one is objection that is legislation
way against the decisions that were rendered at the conclusion of preliminary examination; second
one is appeal legislation way against the decisions that were rendered at the conclusion of main
hearing.



