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KISA OZET

ARSA PAYI KARSILIGI INSAAT SOZLESMELERINDE IMAR
PLANLARINA AYKIRILIK

Haldun KIBAR

Arsa pay1 karsilig1 ingaat s6zlesmesi icerisinde hem eser sdzlesmesi hem
de tasinmaz satig vaadi s6zlesmesini barindiran ve pratik hayatta oldukea tercih edilen
kompleks bir sozlesmedir. Arsa pay1 karsilig1 ingaat s6zlesmesi ile arsa sahibi, nakit
ihtiyact duymaksizin maliki oldugu araziyi yiiklenici aracilifiyla degerlendirerek
birden fazla bagimsiz boliim sahibi olurken, yiiklenici, nakit varligini is sahibine ait

taginmaz tizerinde insaat yaparak degerlendirmektedir.

3194 Sayili Imar Kanunu’nun 32. maddesine gére herkes yap: meydana
getirirken yetkili makamlardan yapi ruhsati alinmasi zorunlu olup yapi ruhsatina,
dolayisiyla da imar planlarina aykir1 olarak meydana getirilen yapilar kanunen kacak
yapilardir. Ulkemizde imar planlarmin bélge ihtiyaglarma gore sikca degistigi g6z
oniinde bulunduruldugunda arsa pay1 karsilig1 ingaat s6zlesmelerinin akdedilmesinden
kisa siire 6nce yahut sézlesmenin akdedilmesinden sonra mevcut imar planlarinin ilgili
makamlarca degistirilmesinin arsa pay1 karsilifi ingaat sozlesmesini ne sekilde

etkileyecegi biiyilik nem arz etmektedir.

Bu minvalde ¢alismamizin ilk boliimiinde arsa payr karsiligi insaat
s6zlesmesinin tanimi, unsurlari, sekli, taraflar1 ve hukuki niteligi ac¢iklanmistir.
Caligmamizin ikinci bdliimiinde ise tictincti boliimde ayrintili olarak agikladigimiz
imkansizlik icerisindeki konumunun idrak edilebilmesi ag¢isindan imar planlarinin

tanimindan, hukuki niteliginden normlar hiyerarsisindeki yerinden, imar planlarinin



degistirilmesi i¢in gerekli olan prosediirden ve nihayet genel diizenleyici islem
niteligini haiz imar planlarini kisiler nezdinde somutlastiran yapi ruhsatlarinin ne
zaman kazanilmis hakka sebebiyet vereceginden bahsedilmistir.

Aragtirmamizin tg¢lincli boliimiinde ise Tiirk Borg¢lar Kanunu’na gore
s6zlesme Oncesi ve sonrasi imkansizlik irdelenmis ve arsa payr karsiligi ingaat
sozlesmelerinde imar planlarna aykirt olma durumlulari da imkénsizlik baglaminda

ele alinmistir.
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ABSTRACT

NON-COMPLIANCE WITH ZONING PLANS IN LAND-FOR-
CONSTRUCTION AGREEMENTS

Haldun KIBAR

The Construction Contract in Return for Land Share is a complex
agreement that contains both a contract for work and a promise to sell immovable
property within its structure and is widely preferred in practice. Through this contract,
the landowner, without needing cash, evaluates the land he owns through the
contractor and becomes the owner of multiple independent sections (units), while the
contractor, in turn, utilizes his capital by constructing a building on the immovable

property belonging to the employer (landowner).

According to Article 32 of the Zoning Law No. 3194, it is obligatory for
anyone constructing a building to obtain a building permit from the competent
authorities; thus, constructions made contrary to the building permit and zoning plans
are legally considered unauthorized (illegal) constructions. Considering that zoning
plans in our country are frequently modified according to regional needs, it becomes
highly important to determine how a construction contract in return for land share is
affected if the relevant zoning plans are changed by the authorities either shortly before

or after the conclusion of such a contract.

In this context, the first section of our study explains the definition,
elements, form, parties, and legal nature of the construction contract in return for land

share. In the second section, in order to understand its position within the context of

v



impossibility (which is examined in detail in the third section), we discuss the
definition of zoning plans, their legal nature and position within the hierarchy of
norms, the procedure required for amending zoning plans, and finally, under what
conditions building permits—which concretize zoning plans of a general regulatory

nature for individuals—give rise to vested rights.

In the third section of our research, pre-contractual and post-contractual
impossibility are analyzed according to the Turkish Code of Obligations, and cases
where construction contracts in return for land share conflict with zoning plans are

examined within the framework of impossibility.
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