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OZET

ICRA VE IFLAS KANUNU KAPSAMINDAKI TASARRUFUN IPTALI
DAVASININ MUVAZAA ILE ILISKiSI

Erdem Aydin YILDIZ

Bor¢lular bazi durumlarda borglarint 6demek istemedikleri i¢in sahip olduklari
malvarliklarin1  ellerinden ¢ikartacaklardir. Béylelikle borglular alacaklilarin
kendilerine yoneltecekleri icra takiplerini etkisiz hale getirmek isteyeceklerdir. Iste
Icra ve Iflas Kanunu igerisinde, bu durumun yasanmamasi icin alacaklilara, belirli

sartlara sahip olmalar1 durumunda iptal davasi agabilme imkan1 verilmistir.

Bu kapsamda iptal davasi sahsi bir nitelige sahip eda davasidir. Borg¢lu ve
tictincti kisi arasinda gergeklesen tasarrufun iptal davasi sonucunda tasarrufa konu
edilmis olan malvarlig1 degeri, sanki bor¢lunun malvarliginda kalmaya devam etmis
gibi kabul edilerek alacaklinin gerceklestirecegi cebri icra islemlerinden
etkilenecektir. Iptal davasina konu edilebilir tasarruflar [IK m.278 ve 280 arasinda
diizenlenmistir. Iptal davasi sonucunda alacaklinin alacagina ulasmasim engelleyen
tasarruf hakkinda alacakliya, daha 6nceden hi¢ olmamiscasina borglu ile {i¢lincii kisiye
yonelik olarak alacagin miktari ile sinirlanmak tizere bir talep hakki verilir. Bununla
beraber ilgili tasarrufa konu olan malvarlig1 agisindan hak ve alacagin miilkiyetinin
degismesi gibi bir durum da s6z konusu olmayacaktir. Yani 6zetle alacakliya taninmis

olan bu talep hakki, iptal davasinin sahsi nitelikte olmasindan kaynaklanacaktir.

Tasarrufun iptal edilebilmesi icin Icra ve iflas Kanunu kapsaminda aranan
sartlar haricinde Yargitay bakimindan da aranan sartlar mevcuttur. Aranan bu sartlarin
sahip oldugu hukuki nitelik, doktrin icerisinde tartisma konusu yapilmistir. Doktrin
icerisinde yasanan bu tartisma sebebiyle Yargitay’in iptal davasi hakkinda vermis
oldugu kararlar ve belirledigi ictihatlar zamanla degisiklik gostererek ihtiyaglar

dogrultusunda diizenlenmistir. Tasarrufun iptali davasi IIIK m.284 kapsaminda
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davaya konu yapilacak olan tasarrufun gergeklestigi tarihten bes yil igerisinde
acilmalidir. Ilaveten yine dava konusu yapilacak olan tasarruf hakkinda dava
acilabilmesi i¢in kanunun 6ngdrmiis oldugu belirli bir zaman dilimi igerisinde

gergeklesmelidir.

Muvazaa ise iki tarafli bir hukuki islem kapsaminda taraflarin gergekte
olmasini istemedikleri bir islemi bagkalarini aldatma amaciyla farkli bir hukuki islem
olacak sekilde yapmalari veya herhangi bir sey yapmamalari olarak ifade
edilebilecektir. Yani taraflar gerg¢ek iradeleri ile bagdasmayan bir hukuki iglem i¢in
farkinda olarak ve anlasarak beyan ve iradelerinde bilingli bir uyumsuzluk

olusturmaktadirlar.

Her ne kadar muvazaa ile 1IK kapsaminda diizenlenen tasarrufun iptali davasi
konu olarak birbirlerine benzemelerine ragmen bu ikisi arasinda ¢ok fazla farkliliklar

mevcuttur. S6z konusu bu farklar, zamanasimi ve ispat agisindan bahsedilebilecektir.

Muvazaali islemlerin son zamanlarda artmasiyla muvazaa sebebine dayali
tasarrufun iptali davalar1 da 6greti ve yargi kararlari igerisindeki yerini almistir. TBK.
kapsaminda ifade edilen muvazaa ve IIK kapsamindaki iptali davasinin, muvazaa
sebebiyle acilan iptal davasi olarak ortaya ¢ikmasi 6zel bir niteligi ifade etmektedir.
Ciinkii muvazaa nedenine dayali iptal davasinin, giincel kanuni diizenlemeler
icerisinde agiklandig1 bir kanun maddesi olmamasina ragmen uygulamada s6z konusu
davaya ihtiya¢ duyuluyor olmasi konunun &nemini arttirmaktadir. Iste bu sebepten
oturli de hem doktrinde gerceklesen tartismalarda hem de Yargitay’in vermis oldugu

kararlarda ilgili konu siklikla ele alinmaktadir.

Anahtar Kelimeler: Tasarrufun Iptali Davasi, Muvazaa, Icra Iflas Hukuku, Borglar

Hukuku, Tasarruf Islemi, Karsilastirma
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ABSTRACT

THE RELATIONSHIP OF THE CASE FOR THE CANCELLATION OF THE
SAVINGS REGULATED UNDER THE EBL AND THE COLLAPSE

Erdem Aydin YILDIZ

In some instances, debtors will dispose of their assets to avoid satisfying their
debts.In this way, debtors will want to neutralise the enforcement proceedings against
them by creditors. In order to prevent this situation, the Enforcement and Bankruptcy
Code provides creditors with the right to file revocatory action if they meet certain

conditions.

In this context revocatory action is a personal action for performance. As a
result of the revocatory action between the debtor and the third party, the asset value
subject to the disposition will be considered as if it continues to remain in the debtor's
assets and will be affected by the enforcement proceedings to be carried out by the

creditor.

The dispositions that may be subject to revocatory action are regulated under
Articles 278 and 280 of the Enforcement and Bankruptcy Code. As a result of the
revocatory action the creditor is granted a right of claim against the debtor and the
third party, limited to the amount of the receivable, as if it had never happened before.
In addition, there will not be any change in the ownership of the right and receivable
in terms of the assets subject to the relevant disposition. In short, this right of claim

granted to the creditor shall arise from the personal nature of the revocatory action.

In order for the disposals to be cancelled, in addition to the conditions required
under the Enforcement and Bankruptcy Code, there are also conditions required by the
Court of Cassation. The legal nature of these conditions has been a subject of debate

within the doctrine. Due to this debate within the doctrine, the decisions of the Court
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of Cassation on revocatory action and the jurisprudence determined by the Court of
Cassation have changed over time and have been regulated in line with the needs. The
revocatory action must be filed within five years from the date of the realisation of the
disposition to be subject to the action within the scope of Article 284 of the
Enforcement and Bankruptcy Code. In addition, in order to file a lawsuit about the
disposition to be subject to the lawsuit, it must be realised within a certain period of

time stipulated by the law.

Simulation, on the other hand, can be expressed as a bilateral legal transaction
in which the parties make a transaction that they do not want to be in reality within the
scope of a bilateral legal transaction in a way that will be a different legal transaction

in order to deceive others or not to do anything.

Simulation, on the other hand, can be expressed as a bilateral legal transaction
in which the parties make a transaction that they do not want to be in reality within the
scope of a bilateral legal transaction in a way that will be a different legal transaction
in order to deceive others or not to do anything. In other words, the parties create a
conscious incompatibility in their declarations and wills by realising and agreeing for

a legal transaction that is incompatible with their real wills.

Although simulation and the revocatory action regulated under the
Enforcement and Bankruptcy Code are similar in subject matter, there are many
differences between these two. These differences may be mentioned in terms of statute

of limitation and proof.

With the recent increase in the number of simulation transactions, action for
rescission based on simulation has taken its place in the doctrine and judicial decisions.
The revocatory action, which is regulated within the scope of the Turkish Code of
Obligations and the Enforcement and Bankruptcy Code as a action for rescission based
on simulation, expresses a special quality. Because, although there is no article of law
explaining the action for rescission based on simulation, within the current legal
regulations, the need for the said action in practice increases the importance of the
issue. For this reason, the relevant issue is frequently addressed both in the discussions

in the doctrine and in the decisions of the Court of Cassation.

Keywords: Revocatory Action, Simulation, Enforcement and Bankruptcy Code, Law

of Obligations, Legal Acts, Compare



