OZET

KIiRA UYUSMAZLIKLARINDA ARABULUCULUK

Gegmisten gilinlimiize her cografyanin kendi gelenek gorenek, ihtiyag ve
kiiltiirlerine uygun olacak sekilde uyusmazliklarin ¢6ztimiinde ¢ok ¢esitli yontemler
uygulanmistir. Yakin ge¢cmise kadar hukuki uyusmazliklarin ¢6ziimiinde mahkeme
yargist akla ilk gelen ve en fazla basvurulan yontem olurken davalarin yigilmasi,
yargilama stire¢lerinin ¢ok uzun ve masrafli olmasi uyusmazliklar1 daha barisgil
yollarla ¢o6ziip, iliskilerin iyi bir sekilde devam etmesi i¢in alternatif uyusmazlik
¢cOziim yontemleri aramaya ve uygulamaya sebep olmustur. Alternatif uyusmazlik
¢oziim yontemleri mahkeme yargisina gore daha hizli, daha az masrafla ve
uyusmazligin tiim taraflarinin menfaatine olacak sekilde ¢6ziim yollarmnin
hedeflendigi bir yontem olarak tercih edilmeye baslanmigtir. Alternatif uyusmazlik
¢oziim yoOntemleri arasinda en yaygin olan, en ¢ok basvurulan yontem ise
arabuluculuktur. Arabuluculuk, olduk¢a eski bir alternatif uyusmazlik ¢6zim
yontemi olup ¢ok eski ¢aglardan bu yana kullanilmaktadir. Arabuluculuk yeni
kesfedilmis bir uyusmazlik ¢6ziim yontemi olmayip, nispeten yeni olan
arabuluculugun kurumsal olarak mevzuat igerisinde hukuk sistemine dahil edilerek
uygulamada kullanilmaya baslanmasidir. 2012 yilinda 6325 sayili Hukuk
Uyusmazliklarinda Arabuluculuk Kanunu ve 2013 yilinda Hukuk Uyusmazliklarinda
Arabuluculuk Kanunu Yonetmeligi kabul edilmis ve arabuluculuk Tiirk hukuk
sistemine dahil edilmistir.

Dava sarti arabuluculuk konusunda en yeni olan alanlardan biri ise kira
uyusmazliklaridir. 01.09.2023 tarihinde 6325 sayili Hukuk Uyusmazliklarinda
Arabuluculuk Kanunu’nun 18/B maddesi ile zaten arabuluculuga elverisli olan kira
hukukundan kaynaklanan uyusmazliklar da dahil olmak tizere birka¢ alanda daha
dava sarti arabuluculuk uygulanmasi diizenlenmistir. Kira hukukunda zorunlu
arabuluculuk, kira hukukundan dogan uyusmazliklarda kiralanan taginmazlarin 2004
sayili icra ve iflas Kanuna gore ilamsiz icra yoluyla tahliyesine iliskin hiikiimler
hari¢ olmak {izere, tiim kira iligkilerini kapsayacak sekilde diizenlenmistir. Son
yillarda iilkemizde kira uyusmazliklarina dayali dava sayisi olduk¢a artmis olup,
yargilama uzun yillar siirmekte ve bu durum hem kiraya veren hem kiraci igin ¢esitli
magduriyetlere sebep olmaktadir. Bu magduriyetlerin 6niine gegilebilmesi i¢in kira
uyusmazliklarinda arabuluculuk verimli bir alternatif uyusmazlik ¢6ziim yontemidir.

Bu c¢alismanin ilk bolimiinde genel olarak alternatif uyusmazlik ¢dziim
yontemleri ve bilhassa arabuluculuk hakkinda bilgi verilerek, ikinci boliimiinde kira
uyusmazliklarinda arabuluculuk 6325 sayili Hukuk Uyusmazliklarinda Arabuluculuk
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Kanunu ile yapilan yenilikler dikkate alinarak, farkli Yargitay kararlarindan
yararlanilarak ve doktrindeki bazi farkli goriislere yer verilerek ele alinmus, ti¢iincii
boliimiinde ise kira uyusmazliklarinda arabuluculuk stireci; baglamasi, yiiriitiilmesi,
sona ermesi ve sonucglar1 detaylartyla agiklanarak kira uyusmazliklarinda
arabuluculuk hakkinda bir inceleme yapilmasi amaglanmistir.

Anahtar Kelimeler: Kira Hukuku, Kira, Arabuluculuk, Arabulucu, Kira
Uyusmazliklari
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ABSTRACT

MEDIATION IN RENTAL DISPUTES

Throughout history, diverse methods have been employed to resolve disputes
in accordance with the traditions, needs, and cultures of various geographies. Until
recently, litigation was the primary and most frequently utilized method for resolving
legal disputes. However, the backlog of cases and the lengthy, costly nature of legal
proceedings have prompted the search for and implementation of alternative dispute
resolution methods that facilitate more amicable resolutions and foster the
continuation of relationships. Compared to court proceedings, alternative dispute
resolution methods have begun to be preferred as they offer faster, more cost-
effective solutions that are aimed at serving the interests of all parties involved in the
dispute. Among these alternative methods, mediation has emerged as the most
prevalent and widely adopted.

Mediation is an ancient form of alternative dispute resolution that has been

utilized since ancient times. It is not a newly discovered method; rather, it has gained
institutional recognition within the legal system through the incorporation of
relatively recent legislative frameworks. In 2012, the Law on Mediation in Civil
Disputes No. 6325 was enacted, followed by the Regulation on Mediation in Civil
Disputes in 2013, thus integrating mediation into the Turkish legal system.
One of the most recent areas of mandatory mediation is rental disputes. As of
September 1, 2023, Article 18/B of the Law on Mediation in Civil Disputes No. 6325
has introduced mandatory mediation for disputes arising from rental law, which
encompasses all rental relationships except for provisions related to the enforcement
of eviction of leased properties under the Enforcement and Bankruptcy Law No.
2004. In recent years, the number of lawsuits based on rental disputes in Turkey has
significantly increased, leading to prolonged litigation that results in various
grievances for both landlords and tenants. To mitigate these grievances, mediation in
rental disputes serves as an effective alternative dispute resolution method.

The first section of this study provides general information about alternative
dispute resolution methods, particularly focusing on mediation as a method of
alternative dispute resolution. The second section examines mediation in rental
disputes in light of the innovations introduced by Law No. 6325, utilizing different
Court of Cassation rulings and incorporating some differing doctrinal views. The
third section elaborates on the mediation process in rental disputes, detailing its
initiation, conduct, conclusion, and outcomes, with the aim of providing an analysis
of mediation in rental disputes.
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