Universite : T.C. istanbul Kiiltiir Universitesi

Enstitiisii : Lisansiistii Egitim Enstitiisii

Dah : Kamu Hukuku

Programm : Kamu Hukuku

Tez Danismam : Dr. Ogr. Uyesi Ozge Sirma Gezer

Tez Tiirii ve Tarihi : Yiiksek Lisans — Eyliil 2024

OZET

Ceza yargilamasinda heniiz tam anlamiyla oturmamis olan eylem ve durumu
kil halinde degerlendirme sistemi adil yargilama acisindan biiyiikk 6nem arz eder.
Ozellikle ¢ocuk yargilamalarinda heniiz kimlik gelisimini tamamlayamamis olan ve
bulunduklar1 yas geregi biyolojik, psikolojik ve sosyolojik gelisim, degisim ve
bunlarla birlikte ergenligin getirdigi sikintilar igerisinde olan ¢ocuk bireylerin bir anda
faile dontismesi hali, ¢ocuk yargilamalarinin ergin bireylerin yargilanmasindan bazi
ince niianslarla ayrilmasini zorunlu kilar. Calismamizin konusu; yasal diizenlemelerde
cocugun yeri, Tiirk Ceza Kanunu’nda yer alan “Resit Olmayanla Cinsel iliski Sugu”
kapsaminda suga siiriiklenen ¢ocuk, ¢ocugun faile doniismesi hali, ¢ocugun cinsel
sucta rizasi, eylem sonrasi sorusturma asamasinin ne sekilde olmasi gerektigi ve
kovusturma yapilirken “suca sebep teskil eden eylem, magdur ¢ocuk, suga siiriiklenen
cocugun da ¢ocuk olmasi hali ve tiim bunlarin ceza hukuku ag¢isindan biitiinciil bir
bakis agisiyla degerlendirilmesi” ele alinacaktir. Adil kararlar verilebilmesi adina
cocuk tarafindan gergeklestirilen eylemin sug olarak nitelendirilebilmesinde ¢ocugu
suga ve sug¢ islemesine yonelten fiziksel, biyolojik, sosyolojik, psikolojik etkenler
calismamizda multidisipliner sekilde incelenecek, g¢ocugun cinsel sugta rizasi
degerlendirilip hem magdur hem de suga siiriiklenen bireyin ¢ocuk oldugunun idraki
ile Cocuk Hukuku g6z oOniinde bulundurularak yasal diizenleme yapilmasi, bu
durumun yargilama ve infaz siirecinde de dikkate alinmasi ve ¢ocugun

yargilanmasinin neden yetiskinlerden ayrilmasi gerektigi degerlendirilecektir.
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ABSTRACT

In the legal system, judgments should be made by evaluating actions and
situations as a whole. In criminal trials, the holistic evaluation system, which is not yet
fully established, holds great importance for fair trials. This is particularly significant
in juvenile trials, where the individuals, who have not yet completed their identity
development and are experiencing the biological, psychological, and sociological
changes typical of their age, including the challenges of adolescence, suddenly find
themselves in the role of a defendant. This situation necessitates that such trials be
distinguished with nuanced differences from the trials of adults. The focus of this study
is the legal status of children in regulations, the child as a suspect under the Turkish
Penal Code’s provision on “Sexual Intercourse with Minors,” the transformation of the
child into a defendant, the issue of consent in sexual offenses involving minors, the
proper conduct of the investigation phase following the act, and the assessment of “the
act that constitutes the offense, the victim child, the child in conflict with the law, and
a holistic evaluation of these factors from the perspective of criminal law” during the
prosecution. To render fair judgments, the factors that lead children to commit
crimes—such as physical, biological, sociological, and psychological influences—will
be examined in a multidisciplinary manner. The study will assess the issue of consent
in sexual offenses involving minors, taking into account that both the victim and the
accused are children, and suggest that legal regulations be framed with an awareness
of Child Law. It will also consider how this awareness should be reflected in the trial
and execution processes and why the trial of children must be distinct from that of

adults.
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