OZET

Kigkirtmay1 ifade eden tahrik kavrami ceza hukukunda failin kusurlulugunu
etkileyen ve cezay1 azaltan bir sebep olarak karsiligin1 bulmustur. 5237 sayili Tiirk
Ceza Kanunu 29. maddesinde diizenlenen haksiz tahrik, haksiz bir fiilin dogurdugu

hiddet veya siddetli elemin psikolojik etkisi altinda su¢ islenmesini konu almaktadir.

Ceza Kanununun Ikinci Kisim Birinci Béliim’iinde Hayata Karsi Suglar
baslig1 altinda diizenlenen kasten 6ldiirme (madde 81), haksiz tahrik hitkmiiniin en
stk uygulama alan1 buldugu suglardan bir tanesidir. 29. madde gerekgesinde hiikkmiin
“haksiz bir fiil” seklinde diizenlenmesinin sebebi tore ve namus saikiyle islenen
akraba i¢i 6ldiirme suglarinda maddenin yanlis uygulanmasinin engellenmesi olarak
belirtilmistir. Bu yonde yasam hakkin1 ve kisilerin viicut biitiinliigiinii koruyan kasten
oldiirme sugunun tore saikiyle islenmesi 82. maddede nitelikli hal olarak
diizenlenmistir. Ote yandan nitelikli halin uygulanmasi haksiz tahrik kosullarmimn
olayda mevcut olmamasina bagh kilinmistir. Ancak kanun koyucu gerekcede ortaya
koydugu iradesini madde metnine eklememis ve namus saiki haksiz tahrik yoniinden

dikkate alinmamuistir.

Bu tez ¢alismasi haksiz tahrik hiikmiiniin, kasten 6ldiirme suglarinin toére ve
namus saikleriyle kadina kars1 islendigi vakalarda uygulanmasini incelemektedir.
Magduru kadmn olan o©ldiirme suglarmnin islenme sebepleri ile haksiz tahrik
diizenlemesinin uygulanma kosullar1 irdelenerek yarginin ve yasa koyucunun ataerkil

bakis agisina dikkat ¢ekmek amaglanmistir.
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ABSTRACT

The concept of provocation, which expresses incitement, has found its counterpart in
criminal law as a reason that affects the culpability of the perpetrator and reduces the
punishment. Article 29 of the Turkish Penal Code No. 5237 deals with unjust provocation,
which refers to the commission of a crime under the psychological influence of rage or

severe pain caused by an unjust act.

Intentional homicide (Article 81), which is regulated under the heading of Crimes
Against Life in Part Two, Section One of the Criminal Code, is one of the crimes where the
provision of unjust provocation is most frequently applied. In the justification of Article 29,
it is stated that the reason for the provision to be regulated as "an unjust act™ is to prevent the
misapplication of the article in the crimes of intra-relative murder committed for the motive
of custom and honor. In this direction, the crime of intentional killing, which protects the
right to life and the bodily integrity of persons, is regulated as a qualified case in Article 82.
On the other hand, the application of the qualified case is made dependent on the absence of
unjust provocation conditions in the incident. However, the legislator did not add the will
expressed in the justification to the text of the article and the motive of honor was not taken

into consideration in terms of unjust provocation.

This thesis examines the application of the unjust provocation provision in cases
where intentional homicide crimes are committed against women with the motives of custom
and honor. It is aimed to draw attention to the patriarchal perspective of the judiciary and the
legislator by examining the reasons for the commission of murder crimes whose victims are

women and the conditions for the application of the unjust provocation regulation.

Keywords: Unjust Provocation, Intentional Homicide, Custom, Honor, Women, Judicial

Decision



