OZET

Sanayi devriminin ger¢eklesmesiyle birlikte seri iiretimin yayginlagmasi,
iretilen mal ve saglanan hizmetlerin uluslararas1 ve kitalar aras1 alanda sergilenmeye
ve satilmaya baglanmasinin ardindan, farkli isletmelerin mal ve hizmetlerini
birbirlerinden ayirt etme ihtiyaci dogmustur. Bu ihtiya¢ sebebiyle “marka” kavrami
ortaya ¢ikmistir. Marka hakki, fikri miilkiyet hukuku kategorisindeki sinai miilkiyet
haklarinin bir ¢esididir. Her miilkiyet hakk: gibi marka hakkinin da ihlal edilmesi ve
zarara ugratilmast miimkiindiir. Marka hakkinin ihlal edilmesi halinde hak sahibi,
zarar verenden, zararin giderilmesini talep edebilecektir. Bu tezde, marka hakkina
tecaviiz halinde agilacak maddi tazminat davalarinda uygulanacak hesaplama
yontemleri, bunlara etki edecek kurallar ve ilkeler incelenmektedir. Birinci boliimde;
marka hakkinin tanimi, fonksiyonlari, tiirleri, siniflari, tescili ve korunmasi ile
kiimiilatif koruma ilkesi ac¢iklanmistir. Boliimiin devaminda, marka hakkina
tecaviiziin hukuki niteliginin ticari anlamda haksiz fiil olan haksiz rekabet oldugu
aciklanarak ticari kullanim kosulu ve tecaviiz teskil eden haller irdelenmistir. Ikinci
boliimde; marka hakkina tecaviiz halinde agilabilecek davalar, davalarin agilmasi igin
gerekli kosullar, dava zamanasimi, ispat yiikii, delil tespiti ve zorunlu arabuluculuk
kosulu incelenmistir. Ugiincii boliimde, maddi tazminat davalarindaki fiili zarar ve
yoksun kalinan kar ile TSE Belgelendirme Yonergesi hesaplama yontemleri ile
hesaplamaya etki eden ilkeler ve unsurlarla birlikte incelenmistir. Calisma yazili ve
veri tabanli kaynaklarin taranmasi ile hazirlamistir. Uygulamada kabul goren, dikkat
cekici ve istikrarli Yargitay ve ABAD Kkararlar1 basta olmak {izere ABD ve ltalya

Mahkeme kararlari ile ¢alismamiz desteklenmistir.
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ABSTRACT

With the industrial revolution, mass production became widespread, and the
goods and services produced and services began to be exhibited and sold
internationally and intercontinentally, and there was a need to distinguish the goods
and services of different enterprises from each other. Due to this need, the concept of
"brand" has emerged. Trademark right is a type of industrial property rights in the
category of intellectual property law. Like any property right, it is possible for trade
mark right to be violated and damaged. If the trademark right is violated, the right
owner may demand compensation from the person who caused the damage. In this
thesis, the calculation methods to be applied in pecuniary damages cases in case of
trademark infringement and the rules and principles that will affect them are
examined. In the first part; The definition, functions, types, classes, registration and
protection of trademark rights and the principle of cumulative protection are
explained. In the rest of this chapter, It is explained that the legal nature of trademark
infringement is unfair competition, which is a commercial tort, and the conditions of
use in the commercial court and situations constituting infringement are examined. In
the second part; The lawsuits that can be filed in case of trademark infringement, the
necessary conditions for filing the lawsuits, the statute of limitations, the burden of
proof, the detection of evidence and the mandatory mediation condition have been
examined. In the third part, The actual damage and lost profit in pecuniary
compensation cases and the calculation methods of the TSE Certification Directive
were examined together with the principles and elements affecting the calculation.
The study was prepared by scanning written and data-based sources. Our work has
been supported by the US and Italian Court decisions, especially the Supreme Court

and CJEU decisions, which are accepted in practice, are remarkable and consistent.
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