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OZET

REHINLE TEMINAT ALTINA ALINAN BORCLARDA KEFILIN
SORUMLULUGU

EZGIi DILAN YESILKAYA

Kefalet sozlesmesi kisisel bir teminat sozlesmesidir. Kefil tek tarafli olarak
sahsen borg¢ altina girdiginden kanun koyucu tarafindan kefilin korunmasina énem
verilmig ve Tiirk Borglar Kanunu’nuda 6zel olarak diizenlenmistir. Bu ¢alismanin
amaglarindan biri kefalet sdzlesmesini, gecerlilik sartlarini, tiirlerini, sona ermesini

ve diger hukuki iliskilerden farklarini agiklamaktir.

Kefalet sozlesmesi TBK md. 581 hiikmiinde tanmimlanmistir. Kefalet
sozlesmesi kefil ile alacakli arasinda yapilir. Asil borglu sézlesmenin tarafi degildir.
Kefilin, kefil olabilmesi igin asil bor¢lunun rizas1 gerekmemektedir. Ancak asil borg

olmadan kefalet borcu olmaz.

Kefalet sozlesmesinin gecerlilik sartlari; gegerli bir borcun bulunmasi, gegerli
bir kefalet s6zlesmesi olmasi, sdzlesmenin yazili sekilde yapilmis olmas: ve kefilin
sorumlu oldugu miktarin net olarak belli olmasi seklinde siralanabilir. Kefalet tiirleri
TBK’nin 585 — 588. Maddelerinde agiklanmis olup, adi-miiteselsil-birlikte kefalet ile

kefile kefalet ve riicua kefalet seklinde diizenlenmistir.

Kefalet s6zlesmesinin en dogal sona erme sebebi asil borcun sona ermesidir.

Asil borg herhangi bir sebeple sona ererse kefalet borcu da sona erer.

Calismamizin amagclarindan bir digeri, rehin hakki ve bir rehin tiirii olan

ipotegi agiklamaktir. Ayni giivenceyi olusturan malvarlii paraya ¢evrilmek suretiyle



elde edilen alacagin bu meblagdan tahsili ile borg ifa edilmis sayilir. Hukukumuzda
borcun ifasini saglayan ve malvarligin1 paraya ¢evirme yetkisi veren ayni teminata

rehin denir.

Rehin, taginir ve taginmaz rehni olmak {izere ikiye ayirilir. Taginmaz rehni ise
“ipotek™ ile birlikte, “ipotekli bor¢ senedi” ve “irad senedi” olmak iizere ii¢ adet
giivenceden olusmaktadir. Tasmir rehni, Tiirk Medenin Kanunu’nun 939-953’ncii
maddeleri arasinda diizenlenmistir. Tasinmaz rehninden farkli olarak genel
hiikiimlere yer verilmemistir. Tasinmaz rehni ise Medeni Kanunun 850-938’inci
maddeleri arasinda diizenlenmistir. Tasinmaz rehninde, Medeni Kanunun 850-
880’inci maddeleri genel hiikiim niteligindedir. Tasinir rehninden farkli olarak;
tasinmaz rehninde sabit bir sicil sistemi mevcut olup ayni zamanda bunun tedaviil

fonskiyonu da bulunmaktadir.

Ipotek sinirl1 ayni haktir, sinirli ayni hak ise sahibine genis yetkilerden sadece
bir veya bir kacini kullanabilme yetkisi verir. Ipotek hakki sahibi, malikin biitiin
haklarim1 kullanabilecek durumda degildir. Calismada, ipotek; kanun hiikiimleri
cergevesinde, konuya iligkin 6greti goriislerinin de yer aldig1 ve Yargitay kararlar ile
birlikte onun yansimasi olan uygulamaya iliskin sorunlar dikkate alinarak ve

karsilastirma yapilarak inceleme altina alinmistir.

Anahtar Sozciikler: Kefalet s6zlesmesi, ipotek veren kefilin hak ve sorumluluklari, ayni
teminat, tasinmaz rehni, garanti sézlesmesi, ipotek sozlesmesi, kefilin ipotek vermesi,

halefiyet.
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ABSTRACT

Contract of surety is a personal contract of guaranty. Since the surety
unilaterally assumes a personal obligation, the legislator has attached great
importance to the protection of the guarantor, and this is specifically regulated in the
Turkish Code of Obligations. One of the aims of this study is to explain the contract
of surety, its validity conditions, types, termination and its differences from other

legal relations.

The contract of surety is defined in Article 581 of the Turkish code of
obligations. According to this " A contract of surety is a contract which the surety
undertakes to be personally liable to the creditor for the consequences of the debtor's
non-performance.”. The contract of surety is concluded between the surety and the
creditor. The principal debtor is by no means a party to the contract. The surety does
not even need the consent of the principal debtor. However, there is no surety

obligation without the principal debt.

The conditions for the validity of the contract of surety can be briefly listed as
the existence of a valid principal obligation, to make a contract of surety that is
essentially valid, the contract must be concluded in writing and the amount for which

the surety is liable must be indicated.

The most natural reason for the termination of the contract of surety is the
termination of the principal debt. When the principal debt is terminated for any

reason, the surety obligation also terminates.

One of the objectives of this study is to explain the right of pledge and the
mortgage, which is a type of pledge. The debt is deemed to have been fulfilled with

the collection of the receivable obtained by converting the assets constituting the in-



kind security into money from this amount. In our law, the in-kind security that
ensures the performance of the debt and authorises the conversion of the assets into

money is called a pledge.

Pledge is divided into two title as movable and immovable pledge. The
immovable pledge consists of three guarantees, "mortgage”, "mortgaged boned" and
"annuity bond". Movable pledge is regulated between Articles 939-953 of the
Turkish Civil Code. Unlike immovable pledge, general provisions are not included.
Immovable pledge is regulated between the Articles 850-938 of the Civil Code.
Articles 850-880 of the Civil Code are also in the nature of general provisions. As a
distinction from movable pledge, immovable pledge has a fixed registry system and

also has a circulation function.

Mortgage is a limited real right, and a limited real right authorises the holder
to use only one or a few of the broad authorities. The holder of the mortgage right is
not in a position to use all the rights of the owner. In this study, the mortgage is
analysed within the frame of the provisions of the law, by including the opinions of
the doctrine on the subject and the decisions of the Judicial council, as well as the

problems related to the practice reflected therein, and by making comparisons.

Key words: Contract of surety, rights and responsibilities of the surety who
mortgages, security in kind, pledge of immovable property, contract of guarantee,

mortgage agreement, surety's mortgaging, subrogation.



