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OZET

Genel olarak igverenin 6zel hukuktan kaynaklanan is¢iyi gézetme
borcunun bir yansimasi olarak, isveren, ISGK nin 4.maddesi ile is¢i hakkinda
saglik ve giivenligine dair ylikiimliiliik altina girmistir. Su halde igverenin
onemli bir ylikiimliliigii olan gézetim ve denetimin hig ya da yeterli diizeyde
bulunmamasi nedeniyle meydana gelen kaza ve meslek hastaliklarindan
sorumlu olacagindan kusku bulunmamaktadir. Bu sorumluluk bor¢lar hukuku
temeline dayanan 6zel hukuk yaptirimlarini beraberinde getirebilecegi gibi
kamu hukuku yaptirimlarin1 yani idari ve cezai yaptirimlar: da beraberinde

getirecektir.

Ceza hukuku acisindan bakilirsa is kazalarindan kaynakli cezai
sorumluluk ISGK’da diizenlenmemis olup; genel ceza hukuku burada da
gecerlidir. Bu nedenle 6liimlii veya yaralanmali is kazalarinda kusurlu olan

kisiler acisindan TCK hiikiimleri uygulanacaktir.

Is kazasina ugrayan bir is¢inin bu nedenle Sliimii halinde isveren
acisindan 6ldiirme sucunun olusup olusmayacagi, olusuyor ise “olasi kast” la
mi1, ‘‘thmal suretiyle kasten” mi, yoksa “taksirle 6ldiirme” sugunun mu
Olusacagi hususunun her tipik olayin Ozelligine gore degerlendirilmesi
gerekmektedir. Bu itibarla is kazas1 sonucu 6liimlerde isverenin ceza hukuku
karsisinda sorumlulugunun derecesinin ne olacagi son derece 6nem ifade

etmekte olup; hukuki bir sorun olarak karsimiza ¢ikmaktadir.



Bu ¢alismada, isverenin is kazasinda 6ldiirme sugundan dolay1 cezai
sorumlulugu anlatilacaktir. Bu kapsamda oncelikle is sagligir ve giivenligi
hukuku izah edilecek, daha sonra da isverenin is saglig1 ve giivenligi
acisindan yiikimlilikleri Uzerinde durulacak ve daha sonra da cezai
sorumluluk anlatilacaktir. Sonu¢ kisminda da tiim calisma kisaca izah

edilerek uygulayicilara birtakim ¢oziim onerileri sunulacaktir.
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ABSTRACT

In general, as a reflection of the employer's duty to care arising from
private law, employers have an obligation regarding the health and safety of
workers under Article 4 of the Law on Occupational Health and Safety
(LOHS). Therefore, there is no doubt that employers shall be liable for the
accidents and occupational diseases that occur due to the lack of supervision
and control, which is an important obligation, or not at a sufficient level. This
liability may bring along private law sanctions based on the law of
obligations, as well as public law sanctions, that is, administrative and

criminal sanctions.

From the point of view of criminal law, criminal liability arising from
occupational accidents is not regulated in LOHS. Therefore, general criminal
law applies to occupational accidents. For this reason, the provisions of the
Turkish Penal Code shall apply to those who are at fault in accidents

involving death or personal injury.

In the event of the death of an employee due to an occupational
accident, it should be evaluated, according to the nature of each typical event,
whether the crime of murder was committed by an employer, and if it is,
whether the crime was committed with "probable intent”, "intent by act of
omission™ or "recklessness ". In this respect, it is critically important to
determine the degree of employer’s liability arising from occupational

accidents involving death in the criminal law; and it emerges as a legal issue.
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In this study, the employer’s criminal liability for the crime of murder
in an occupational accident will be explained. In this context, firstly,
occupational health and safety law will be interpreted, secondly, the
employer's obligations in terms of occupational health and safety will be
emphasized, and lastly, criminal liability will be explained. In the conclusion,
the whole study will be re-explained briefly, and some suggestions will be

presented to practitioners.
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