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YARGI KARARLARI ISIGINDA HiZMET KUSURU VE KiSiSEL
KUSUR AYRIMI

ASLI SEYMA CERAN

Kamu hizmetlerinin yerine getirilmesi esnasinda meydana gelen zararlardan
dolay1 idarenin sorumlulugu {izerinde en c¢ok tartisilan konulardan biridir.
Sorumlulugun sinirimin ve kapsaminin mevzuatta yer almayarak her somut olaya gore

degerlendirilmesi, igtihatta goriis farkliligina neden olmustur.

Calismamizda idarenin sorumlulugunun belirlenmesinde 6énemli rol oynayan
hizmet kusuru ve kisisel kusur kavramlar1 ile nispeten daha sonra kullaniimaya
bagslanan gorev kusuru kavrami ele alinmistir. Kamu gorevlisinin gorevinden tamamen
ayrilamayan davraniglari ile vermis oldugu zararlarin kisisel kusuru olusturdugu,
ictihatlarda bunun goérev kusuru olarak da nitelendirildigi, kamu gorevlisinin
gorevinden tamamen ayrilabilen davraniglarinin ise salt kisisel kusuru olusturdugu
hususlar1 agiklanarak hangi durumda ilgili kamu gorevlisine riicu edilmesi gerektigi

farkl goriisleri iceren yargi kararlari 1s181nda ele alinarak aciklanmaya calisilmistir.

Anahtar Kelimeler:

Kisisel Kusur, Hizmet Kusuru, Kusursuz Sorumluluk, Kusur Sorumlulugu, Gorev

Kusuru

vii



ABSTRACT

DISTINCTION BETWEEN PERSONAL FAULT AND SERVICE FAULT
ACCORDING TO JUDICIAL DECISIONS

ASLI SEYMA CERAN

The liability of the administration for the faults that occur during the
performance of public services is one of the most discussed issues. The fact that the
limit and scope of liability is not included in the legislation and that it is evaluated
according to each concrete case has caused a difference of opinion in the legal

precedent.

In our study, the concepts of service fault and personal fault, which play an
important role in determining the liability of the administration, and the concept of
duty fault, which began to be used relatively later, are discussed. It has been explained
that the actions of the public official which cannot be separated from his job duties
completely and the damages he has caused constitute a personal fault, that this is also
described as a fault of duty in the legal precedent; and that the actions of the public
official that can be separated from his job duties are purely his personal faults, and in
which case it should have been recoursed to the relevant public official is discussed in
the light of judicial decisions containing different opinions has been tried to be

explained.
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