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FESHIN SON CARE OLMA iLKESI
ULTIMA RATIO

Caligmamizda temel olarak is sozlesmelerinin feshinde keyfiligi onlemeyi
amaglayan fesihte son ¢are olma ilkesi (ultima ratio) gerek teorik gerek ise uygulama
anlaminda incelenmektedir. Ilke, Tiirk Is Hukuk sisteminde acik yasal diizenlemeye
sahip olmamasina karsin yargi kararlarinca sekillenmis, 6greti ve uygulamada da kabul

gormiis durumda olup is giivencesi sisteminin ayrilmaz bir pargasi halinde gelmistir.

Calismamizin ilk boliimiinde feshin son care olma ilkesi kavrami ve hukuki
kaynaklar1 ele almmustir. Ilgili basliklar altinda, ilkenin Anayasal calisma hakki,
diirtistliik ilkesi ve olgiiliiliik ilkesi ile olan iliskisi degerlendirilmis ve 4857 Sayil Is
Kanunu’nda yer alan belirli madde hiikiimleri ile ILO’nun 158 Sayili Sozlesmesi
ilkenin dolayl1 yazili kaynaklari1 kapsaminda irdelenmistir. Keza yine ¢alismanin ilk
boliimiinde is giivencesi kavrami ve ilkenin is glivencesi kavramui ile arasindaki iligki

aciklanmustir.

Calismanin ikinci boliimiinde ise son ¢are ilkesinin fesih tiirleri ve sebepleri
bakimindan uygulanmasi hususu incelenmis olup fesih tiirlerine iligskin olarak alinmasi
gereken tedbirler ele almmustir. Ilgili boliimde baslica; isletme gerekleri, is¢inin

davranis veya yetersizligi sebeplerine dayanan fesih hallerinde isverenin is¢iyi farkl



pozisyonlarda istihdam etmesi, is¢iye egitim verilmesi, fazla ¢aligmalarin kaldirilmasi
ve benzeri feshi 6nleyici yontemleri degerlendirme yiikiimluiliigii agciklanmistir. Keza
yine bu hususlarin akabinde isyerine iliskin 6zel hallerde (isyerinin kapatilmasi, isyeri
devri, sirket birlesmeleri ve toplu is¢i ¢ikarma) ilkenin ne sekilde uygulanmasi

gerektigi yargi kararlar1 dogrultusunda agiklanmustir.

[Ikenin nasil uygulanmasi gerektiginin anlatimi akabinde {iciincii boliimde ise
ilkenin uygulanmamasi halinde ne gibi sonuglar ile karsilagilacagi ele alinmis olup bu
kapsamda ispat yiikii, is¢inin hak arama yollari, ise iade davasi siireci ve karar ile

dogan haklar ayrintili sekilde degerlendirilmis bulunmaktadir.

Calismanin son kisminda ise calisma kapsaminda ulasilan sonug¢ 1s1ginda
ilkenin halihazirda yazili bir dayanaginin bulunmamasina yonelik tespit ve
elestirilerde bulunularak ilkenin uygulamada 6ngoriilebilir ve belirli hale gelmesinin
yasal diizenleme ile mimkiin oldugu aciklanmistir. Zira bu yonde yapilacak
diizenleme ile ilkenin uygulanmasina hukuki giivence saglanarak daha hakkaniyetli bir

sistem yaratilmasi miimkiin olacaktir.
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THE PRINCIPLE OF TERMINATION AS A LAST RESORT
ULTIMA RATIO

This study examines the principle of ultima ratio (the requirement that
termination of employment must be the last resort), which aims to prevent arbitrariness
in the termination of employment contracts, both in theory and in practice. Although
the principle does not have an explicit statutory regulation in the Turkish Labour Law
system, it has been shaped through judicial decisions, widely accepted in doctrine and

practice, and has become an integral component of the job security system.

The first part of the study addresses the concept of the last resort principle and
its legal foundations. Within this framework, the relationship between the principle
and the constitutional right to work, as well as the principles of good faith and
proportionality, is examined. Moreover, specific provisions of the Labour Act No.
4857 and the ILO Convention No. 158 are analysed as indirect written sources of the
principle. The concept of job security and the relationship between job security and

the principle are also clarified in this section.

The second part focuses on the application of the last resort principle in terms
of types and reasons for termination, and discusses the preventive measures to be taken
before dismissal. In this context, the employer’s obligation to assess alternative
measures such as reassignment, training, reduction of overtime work, or other feasible
methods to avoid termination is analysed, particularly in dismissals based on business

requirements or the employee’s conduct or incompetence. The application of the



principle in specific workplace situations—such as closure, transfer of workplace,
corporate mergers, and collective redundancies—is also discussed with reference to

judicial decisions.

Following the explanation of the implementation framework, the third part
examines the consequences of non-compliance with the principle. Within this scope,
the burden of proof, the employee’s legal remedies, the reinstatement lawsuit process,

and the rights arising from the court’s decision are discussed in detail.

Finally, in light of the findings, the study concludes that the absence of an
explicit legal provision for the last resort principle leads to ambiguity in practice. It is
therefore argued that the predictability and consistency of its application can only be
ensured through legislative regulation. Such a statutory framework would provide
legal certainty and contribute to the creation of a fairer and more balanced employment

protection system.
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